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the reforms begun in 1827. To have printed the full text of
the statutes which since 1832 have virtually given the British
race & new constitution was impossible by reason of their bulk
and their number, but I have endeavoured to meet the friendly
representations made by epitomising, as far as possible in the
language of the documents themselves, some of these great
formative statutes, in the hope that though the selection is
both somewhat incomplete and novel in form, it will prove of
use to those who have worked with the help of this volume
on the period from 1660-1832. Briefly, then, as regards the
selection as a whole, my object may be stated thus. In so
far as the student of comstitutional history may reasonably
demand: What was the law that created or defined this or
that important power? Upon what statutory authority is this
important right based? In what way was this or that right
or power abolished, limited, extended? For what reasons and
with what results were the judges called upon to decide this
or that great constitutional issue? I have endeavoured to
supply him with an answer.

It only remains to thank all who have from time to time
assisted me with advice and suggestions, many pupils un-
consciously included. That I do not more specifically mention
names is because when advice and suggestions have so often
been gratefully received, carefully weighed, and then not acted
on, I am anxious to relieve my friends of all responsibility.
Furthermore, my best thanks are due to Miss Prior, who
assisted me in the laborious task of copying no small portion
of the material.

C. G R

ALL Sours’ CoLLEGE,
May, 1004,
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all fines for alienations, seizures and pardons for alienations, tenure by
homage, and all charges incident or arising, for or by reason of ward-
ship, livery, primer seisin or ousterlemain, or tenure by knights-service,
escuage, and also aid pur fille marier, and pur fair fitz chivalier, all
other charges incident thereunto, be likewise taken away and dis-
charged, from the said twenty-fourth day of February one thousand
six hundred forty and five; any law, statute, custom or usage to the
contrary hereof in any wise notwithstanding: And that all tenures by
knights-service of the King, or of any other person, and by knights-
service sn capite, and by socage #n capite of the King, and the fruits
and consequents thereof, happened . . . thereupon or thereby, be taken
away and discharged; any law, statute, custom or usage to the contrary
hereof in any wise notwithstanding; and that all tenures of any honours,
manors, lands, tenements or hereditaments, or any estate of any in-
heritance at the common law, held either of the King, or of any other
person or persons, bodies politic or corporate, are hereby enacted to be
turned into free and common socage, to all intents and purposes, from
the said twenty-fourth day of February one thousand six hundred
forty-five, and shall be so . . . deemed to be from the said day of
February one thousand six hundred forty-five, and forever thereafter,
turned into free and common socage; any law, statute, custom or
usage to the contrary hereof in any wise notwithstanding;

IL. And that the same shall for ever hereafter stand and be dis-
charged of all tenure by homage, escuage, voyages royal and charges
for the same, wardships incident to tenure by knights-service, and
values and forfeitures of marriage, and all other charges incident to
tenure by knights-service, and of and from aide pur fille marier, and
aide pur fasr filz chivalier; any law, statute, usage or custom to the
contrary in any wise notwithstanding: And that all conveyances and
devices of any manors, lands, tenements and hereditaments made since
the said twenty-fourth day of February, shall be expounded to be of
such effect, as if the said manors, lands, tenements and hereditaments
had been then held and continued to be holden in free and common
socage only ; any law, statute, custom or usage to the contrary hereof
in any wise notwithstanding.

III. And be it further ordained ... That one act!. .. intituled,
An act for the establishment of the court of the King’s wards; and
also one act2 . . . concerning the officers of the court of wards and
liveries, and every clause, article and matter in the said acts con-
tained, shall from henceforth be . . . utterly void.

1 28 Hen. VIIL c. 6. 3 88 Hen. VIIL c. 22,
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that such disposition of the custody of such child or children, . . .
shall be good and effectual against all and every person or persons
claiming the custody and tuition of such child or children as guardian
in socage or otherwise : And that such person or persons to whom the
custody of such child or children hath been . . . devised as aforesaid,
shall . . . maintain an action of ravishment of ward or trespass,
against any person or persons which shall wrongfully take away or
detain such child or children, for the recovery of such child or
children ; and shall and may recover damages for the same in the
said action, for the use and benefit of such child or children.

(§§ IX,, X, XI. deal with the lands of minors and all rights touching
“titles of honours feudal.”)

XII. And whereas by like experience it hath been found, That
though divers, good, strict, and wholesome laws have been made in the
times of sundry his Majesty’s most noble progenitors, some extending
8o far as to life, for redress of the grievances and oppressions com-
mitted by persons employed for making provisions for the King’s
household, carriages, and other purveyance for his Majesty and his
occasions; yet divers oppressions have been still continued, and
several countics have submitted themselves to sundry rates and taxes
and compositions, to redeem themselves from such vexations and
oppressions : And for as much as the lords and commons assembled
in parliament do find that the said remedies are not fully effectual,
and that no other remedy will be so effectual and just, as to take
away the occasion thereof, especially if satisfaction and recompense
shall be therefore made to his Majesty, his heirs and successors,
which is hereby provided to his Majesty’s good-liking and content;
his Majesty is therefore graciously pleased, That it may be enacted ;
« . . That from henceforth no sum or sums of money, or other thing,
shall be taken, raised, taxed, rated, imposed, paid, or levied, for or
in regard of any provision, carriages, or purveyance for his Majesty,
his heirs or successors.

XIIL And that henceforth no person or persons by any warrant,
commission, or authority, under the Great Seal or otherwise, by colour
of buying or making provision or purveyance for his Majesty or
any Queen of England for the time being, or of any the children of
any king or queen of England for the time being, or that shall be, or
for his, their, or any of their household, shall take any timber, fuel,
cattle, corn, grain, malt, hay, straw, victual, cart, carriage, or other
thing whatsoever, of any the subjects of his Majesty, his heirs or
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made use of to serve the ends of factious and seditious persons gotten
into power, to the violation of the public peace, and have been a
great means of the late unhappy wars, confusion and calamities in
this nation ; for preventing the like mischief for the futura,

IL. Be it enacted . . . That no person or persons whatsoever shall
from and after the first of August, one thousand six hundred and sixty
one, solicit labour or procure the getting of hands, or other consent
of any persons above the number of twenty or more, to any petition,
complaint, remonstrance, declaration, or other address to the King, or
both or either houses of parliament, for alteration of matters estab-
lished by law in church or state, unless the matter thereof have been
first consented unto and ordered by three or more justices of that
county, or by the major part of the grand jury of the county. . . .

And that no person or persons whatsoever shall repair to his
Majesty, or both or either of the houses of parliament, upon pretence of
delivering or delivering any petition . . . accompanied with excessive
number of people, nor at any one time with above the number of
ten persons; upon pain of incurring a penalty not exceeding the sum
of one hundred pounds in money, and three months imprisonment . . .

Provided always, That this act, . . . shall not . . . extend to
debar or hinder any person or persons, not exceeding the number of
ten aforesaid, to prevent any public or private grievance or com-
plaint to any member or members of parliament after his election
. . . or to the King's majesty, for any remedy to be thereupon had;
nor to extend to any address whatsoever to his Majesty, by all or
any of the members of both or either houses of parliament, during
the sitting of parliament, but that they may enjoy their freedom of
access to his Majesty, as heretofore hath been used.

(Bee May, P.P. ch. xx.; Hallam, C.H. ii. xi. ; Anson, L.C. i, 343-348 ;
Porritt, UN.C. i, 074 et seq.)

RESOLUTION OF THE COMMONS IN 1669

(1) That it is an inheront right of every commoner in England to
propare and present Petitions to the House of Commons in case of
grievances, and the House of Commons to receive the same.

(2) That it is an undoubted right and privilege of the Commons to
judge and determine concerning the nature and matter of such
petitions, how far they are fit or unfit to be received.

(See Parlt. Hist, iv. 432.)

(No better comment on these two resolutions and the Act cited above
can be given than the treatment of “the Kentish Petition” of April 29,
1701, The Resolutions of the Commons are here given.)
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Resolved, That Mr. William Colepeper is guilty of promoting the
said Petition.

Resolved, That Mr. Thomas Colepeper is guilty of promoting the
said Petition.

Resolved, That Mr. David Polhill is guilty of promoting the said
Petition.

Resolved, That Mr. Justinian Chamneys is guilty of promoting the
said Petition.

Resolved, That Mr. William Hamilton is guilty of promoting the
said Petition,

Ordered, That the said Mr. William Colepeper be, for the said
Offence, taken into the Custody of the Serjeant at Arms attending
this House.

Ordered, That the said Mr. Thomas Colepeper be, for the said
Offence, taken into the Custody of the Serjeant at Arms attending
this House.

Ordered, That the said Mr. David Polhil be, for the said Offence,
taken into the Custody of the Serjeant at Arms attending this
House.

Ordered, That the said Mr. Justinian Champneys be, for the said
Offence, taken into the Custody of the Serjeant at Arms attending
this House.

Ordered, That the said Mr. William Hamilton be, for the said
Offence, taken into the Custody of the Serjeant at Arms attending
this House.

(C.J. xiii. 518.)
111

THE MILITIA ACT
18 Cha. IL St. L Cap. 6, 1661.

An Act declaring the sole right of the Militia to be tn the King, and
Jor the present ordering and disposing the same.

Forasmuch as within all his Majesty’s realms and dominions, the
sole supreme government, command, and disposition of the militia,
and of all forces by sea and land, and of all forts and places of
strength, is, and by the laws of England ever was the undoubted
right of his Majesty, and his royal predecessors, kings and queens of
England ; and that both, or either of the houses of parliament can-
not, nor ought to pretend to the same; nor can nor lawfully may
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penalties for committing any of the respective crimes and offences
expressed in the said act. . . .

Provided always and be it enacted, That it shall be lawful to every
person and persons that shall have any action or suit brought against
him or them for anything done in execution of this or the said act,
to plead the general issue, and to give the special matter in evidence;
and if judgment shall be given for the defendant, or if the plaintiff
shall become non-suit, . . . then he shall recover double costs. . . .

(15 Cha. II. c. 4.)

(See Hallam, C.H. iii. 262 et seq.; Clode, Military Forces of the
Crown, i. ch. iii. ; Manual of Military Law (ed. 1899), Introduction.)

v

THE CORPORATION ACT.! No. 1
13 Charles IL St. IL Cap. I., 1661.

An Act for the well-governing and reguluting of Corporations.

‘Whereas questions are likely to arise concerning the validity of
elections of magistrates, and other officers and members in corpora-
tions, as well in respect of removing some, as placing others, during
the late troubles, contrary to the true intent and meaning of their
charters and liberties : And to the end that the succession in such
corporations may be most profitably perpetuated in the hands of
persons well affected to his Majesty and the established government,
it being too well known, that notwithstanding all his Majesty’s
endeavours, and unparalleled indulgence in pardoning all that is past,
nevertheless many evil spirits are still working,?

II. Wherefore for prevention of the like mischief for the time to
come, and for preservation of the public peace both in church and
state, . . . That commissions shall, before the twentieth day of
February next, be issued forth under the Great Seal of England, unto
such persons as his Majesty shall appoint for the executing of the
powers and authorities hereinafter expressed : And that all and every
the . . . commissioners . . . shall . . . be commissioners respec-
tively, for and within the several cities, corporations, and boroughs,
and cinque ports, and their members, and other port towns within the
kingdom of England, dominion of Wales, and town of Berwick upon
Tweed, for which they shall be respectively nominated and appointed.

1 Repealed as regards the oath and subscription by 6 Geo. L. c. 6, § 2.
% Repealed Stat. Law Rev. Act, 1863,
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public safety, although such persons shall have taken and subscribed,
or be wxlhng to take and subscribe, the said oaths and declaration.

(§§ IX,, X. XI, deﬁne in detaxl the powers and procedure of the
Commmsxonem)

XIL Provided also, . . . That from and after the expiration of the
said commissions, no . . . persons shall for ever hereafter be placed,
elected or chosen, in or to any the offices or places aforesaid, that shall
not have, within one year next before such election or choice, taken
the sacrament of the Lord’s Supper, according to the rites of the
Church of England; and that every such person . . . so placed,
elected or chosen, shall likewise take the aforesaid three oaths, and
subscribe the said declaration at the same time when the oath for the
due execution of the said places and offices respecfively shall be
administered ; and in default hereof, every such placing, election and
choice, is hereby enacted and declared to be void.

XIIL Provided always, . . . That every person who shall be
placed in any corporation by virtue of this act, shall upon his
admission take the oath or oaths usually taken by the members of
such corporation.

(§8§ XIV., XV. define further the powers of the Commissioners.

§ XVI exempts the reversions of offices in London from the operation
of the Act.)

v

THE ACT OF UNIFORMITY
14 Charles II. Cap. IV., 1662

An act for the uniformity of public prayers, and administration of
sacraments, and other rites and ceremontes : And for estabdlishing the
Jorm of making, ordaining, and consecrating bishops, priests, and
deacons, in the Church of England.

‘Whereas in the first year of the late Queen Elizabeth, there was
one uniform order of common service and prayer, and of the ad-
ministration of sacraments, rites, and ceremonies, in the Church of
England, (agreeable to the Word of God, and usage of the primitive

1 Commonly cited as 13 and 14 Cha. IIL c¢. 4. Repealed as to so much as
confirms any Act thereby repealed, 7 and 8 Vict. c. 102, § 1. Repealed as to so
much whereby an Act therein repealed has been confirmed, 9 and 10 Vict. c. 69, § i.
Repealed also in part by 28 and 29 Vict. o. 122, and Stat. Law Rev. Act, 1863,
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“That the Book of Consecration of archbishops and bishops, and
ordaining of priests and deacons, lately set forth in the time of King
Edward the Sixth, and confirmed at the same time by authority of
parliament, doth contain all things necessary to such consecration and
ordaining, neither hath it anything that of itself is superstitious and
ungodly : And therefore whosoever are consecrated or ordered accord-
ing to the rites of that book, since the second year of the aforenamed
King Edward unto this time, or hereafter shall be consecrated or
ordered according to the same rites, We decree all such to be rightly,
orderly and lawfully consecrated and ordered ;”

XXXI. It be enacted, and be it therefore enacted by the authority
aforesaid, That all subscriptions hereafter to be had or made unto the
said articles by any deacon, priest or ecclesiastical person, or other
person whatsoever, who by this act, or any other law now in forcs, is
required to subscribe unto the said articles, shall be construed, and be
taken to extend, and shall be applied (for and touching the said six
and thirtieth article) unto the book containing the form and manner
of making, ordaining, and consecrating of bishops, priests and
deacons, in this act mentioned, in such sort and manner as the same
did heretofore extend unto the book set forth in the time of King
Edward the Sixth, mentioned in the said sixth and thirtieth article ;
anything in the said article, or in any statute, act or canon heretofore
had or made, to the contrary thereof in any wise notwithstanding.

XXXII. Provided also, That the Book of Common Prayer, and ad-
ministration of the sacraments, and other rites and ceremonies of this
Church of England, together with the form and manner of ordaining
and consecrating bishops, priests and deacons, heretofore in use, and
respectively established by act of parliament in the first and eighth
years of Queen Elizabeth, shall be still used and observed in the
Church of England, until the feast of St. Bartholomew, which shall
be in the year of our Lord God one thousand six hundred sixty
and two.

(This Act should be compared with the Acts of Uniformity and
Supremacy, 1 Eliz. c. 1 and 1 Eliz. ¢, 2 (Prothero, C.D. pp. 1-20), and see
Hallam, C.H. ii. xi.; Perry, H.C.E. ii. 349 ; Ranke, H.E, iil. 365-380;
Makower, C.H.E. § 15; Todd, P.G. i ch. x. ; Gneist, 639.)
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proems, preambles, introductions, tables, dedications, and other matters
and things thereunto annexed, be first entered in the book of the
register of the Company of Stationers in London, except acts of
parliament, proclamations, and such other books and papers as shall
be appointed to be printed by virtue of any warrant under the
King’s Majesty’s sign-manual, or under the hand of one or both of his
Majesty’s principal Secretaries of State; and unless the same book
and pamphlet, and also all and every said titles, epistles, prefaces,
proems, preambles, introductions, tables, dedications, and other matters
and things whatsoever thereunto annexed, or therewith to be im-
printed, shall be first lawfully licensed and authorized to be printed by
such person and persons only as shall be constituted and appointed
to license the same, according to the direction and true meaning of
this act herein after expressed, and by no other; (that is to say) That
all books concerning the common laws of this realm, shall be printed
by the special allowance of the Lord-Chancellor, or Lord Keeper of
the Great Seal of England for the time being, the Lords Chief-Justices,
and Lord Chief-Baron for the time being, . . . or one or more of
their appointments; And that all books of history concerning the state
of this realm, or other books concerning any affairs of state, shall be
licensed by the principal Secretaries of State for the time being, or
one of them, ... And that all books to be imprinted concerning
heraldry, titles of honour, and arms, or otherwise concerning the office
of Earl-Marshal, shall be licensed by the Earl-Marshal for the time
being or by his appointment, or in case there shall not then be an
Earl-Marshal, shall be licensed by the three kings of arms, Garter,
Clarencieux and Norroy, or any two of them, whereof Garter principal
king of arms to be one; And that all other books to be imprinted or
reprinted, whether of divinity, physick, philosophy, or whatsover
other science or art, shall be first licensed and allowed by the Lord
Archbishop of Canterbury, and Lord Bishop of London for the time
being, or one of them, or by their or one of their appointments, or by
either of the Chancellors, or Vice-Chancellors of either of the uni-
versities of this realm for the time being; provided always, that the
said Chancellors, or Vice-Chancellors of either of the universities
shall only license such books as are to be imprinted or reprinted
within the limits of the said universities respectively, but not in
London or elsewhere, not meddling either with books of common laws,
or matters of state or government, nor any book or books, the right
of printing whereof doth solely and properly belong to any particular
person or persons, without his or their consent first obtained in that

behalf.
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VII

A TRIENNIAL ACT
16 Charles II. Cap. 1., 1664.

An act for the assembling and holding of parliaments once in three
years at the least ; and for the repeal of an act, intituled, An act for
the preventing of tnconveniences happening by the long infermission of
parliamenta,

Whereas the act! made in the parliament begun at Westminster
the third day of November, in the sixteenth year of the reign of
our late sovereign lord King Charles, of blessed memory, intituled,
An act for the preventing of inconveniences happening by the long
intermission of parliaments, is in derogation of his Majesty’s just
rights and prerogative inherent to the imperial crown of this realm,
for the calling and assembling of parliaments, and may be an occasion
of manifold mischiefs and inconveniences, and much endanger the
peace and safety of his Majesty, and all his liege people of the realm :

IL. Be it therefore enacted . . . That the said act? . . . and all
and every the articles, clauses, and things therein contained, . . . are
hereby . . . declared to be null and void to all intents and purposes
whatsoever, as if the said act had never been had or made ; anything
in the said act contained to the contrary in any wise notwithstanding.

III, And because by the ancient laws and statutes of this realm,
made® in the reign of King Edward the third, parliaments are
to be held very often; . . . be it declared and enacted . . . That
hereafter the sitting and holding of parliaments shall not be inter-
mitted or discontinued above three years at the most; but that
within three years from and after the determination of this present
parliament, and 8o from time to time within three years after the
determination of any other parliament or parliaments, or if there
be occasion more often, your Majesty, your heirs and successors, do
issue out your writs for calling, assembling, and holding of another
parliament, to the end there may be a frequent calling, assembling,
and holding of parliaments once in three years at the least.

(Huallom, C.H, ii. 330 ; Ranke, H.E. iii. 417464 ; anq cp. The Triennial
Act (16 Cha. I, ¢, i.) in Gardiner, C.D. p. 74.)

116 Cha. L. 0. 1. See Gardiner, C.D. p. 74. $16Cha. L o i
% 4 Edw. IIL o. 14; 86 Edw. Il1I. 8t. i, 0. 10.
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VII. “I, A. B. do swear, that I do, from my heart abhor, detest
and abjure as impious and heretical, that damnable doctrine and
position that princes excommunicated or deprived by the pope or any
authority of the see of Rome may be deposed or murdered by their
subjects or any other whataoever ; and I do declare, that no foreign
prince, person, prelate, state or potentate hath or ought to have any
power, jurisdiction, superiority, pre-eminence or authority, eccle-
siastical or spiritual, within this realm, so help me God.”

VIIL. Provided always and be it declared, that this present
Parliament may be dissolved after the usual manner, as if the same
had been summoned and called by writ.

(Note that 2 Will. and Mar. Cap. I deals with the “ Convention Par-
liament,” saying, “ We (the Lords Spiritual and temporal and Commons) do
most humbly beseech your Majesties that . . . it be enacted . . . that all
and singular the Acts made and enacted in the said (Convention) Parlia-
ment were and are laws and statutes of this kingdom, and as such ought
to be reputed, taken and obeyed by all the people of this kingdom.”)

(See Ranke, H.E. iv. 473 et seq.; Macaulay, H.E. i. 654 et seq.; Hallam,
C.H. iii. 93 ¢t seq.; Freeman, Growth of the Eng. Constitution, ch, 2.)

THE LETTERS SUMMONING THE ASSEMBLY OF
THE CONVENTION PARLIAMENT

I
SUMMONS TO THE ASSEMBLY, 1688

Whereas the Necessity of affairs do require speedy Advice, we do desire
all such persons as have served as Knights, Citizens and Burgesses, in any
of the Parliaments that were held during the reign of the late King
Charles the Second, to meet us at St. James’s upon Wednesday the six and
twentieth of this Instant December, by Ten of the clock in the Morning.
And we do likewise desire that the Lord Mayor and Court of Aldermen of
the City of London would be present at the same time ; and that the
Common Council would appoint Fifty of their number, to be there likewise,
and hereof we desire them not to fail.

QGiven at St. James’s, the three and twentieth day of December, 1688,
W. H. PRINCE OF ORANGE.
By his Highness’ Special Command
C. HuaaeNs.
(CJ.ix. b.)
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the judges of any court, having cognisance of capital and lesser
crimes, are under the obligation of an oath in respect of the one, and
not of the other.

9thly, Because the Articles of War thought necessary to secure
the discipline of the army, in many cases unprovided for by this
Bill, ought, in our opinion, to have been inserted therein, in like
manner as the Articles and Orders for regulating and governing the
navy were enacted in the thirteenth year of King Charles II., to the
end that due consideration might have been had by Parliament of
the duty enjoined by each article to the soldiers, and of the measure
of their punishment; whereas the sanction of Parliament is now
given by this Bill to what they have had no opportunity to consider.

10thly, Because the clause in this Bill enabling his Majesty to
establish Articles of War, and erect courts martial, with power to
try and determine any offences to be specified in such Articles, and
to inflict punishments for the same within this Kingdom in time of
peace, doth (as we conceive) in all those instances, vest a sole
legislative power in the Crown; which power, how safely soever it
may be lodged with his present Majesty, and how tenderly soever
it may be exercised by him, may yet prove of dangerous consequence,
should it be drawn into precedent in future reigna.

0 . 0 .

11th reason, dealing with recovery of debts and purely technical points
of legal procedure, omitted.)

Yorx BoyLe BineLEY ‘WESTON
NorrEAMPTON CoOMPTON NortH AND GREY HEREFORD
STRAFFORD PouLeTT FoLey TrEVOR
CHESTER LicHPIELD Tray OxPORD
SCARSDALE Bure DarTdouTH ROCHESTER
BristoL TADCASTER MAaNsEL ABINGDON.
GOWER GUILFORD MonTtiox

GREENWICH HARCOURT BATHURST

(L.J. February 24, 1718. Rogers, P.L. i. 241 et scq )
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shall not from henceforth be required or enjoined, not any person
suffer any forfeiture, penalty, or loss, by the not taking, subscribing
or making the said oath, or the said recited part of the said declaration ;
the last fore-mentioned statutes, or any other law or statute to the
contrary notwithstanding.

XII. And be it enacted, That the oaths that are intended and
required to be taken by this act, are the oaths in these express words
hereafter following ; . .

(For the terms of the oath see 1 Will. and Mar. c. 1, p. 55.)

XIII. And be it further enacted . . . That the names of all and
singular such persons and officers aforesaid that do or shall, in the
courts of Chancery and King’s Bench, and the quarter sessions, take
the oaths by this act required . . . shall be in the said respective
courts of Chancery and King’s Bench, and the quarter sessions, inrolled
with the day and time of their taking the same, in rolls made and
kept only for that intent and purpose, and for no other.

(XIV. and XV. Provision for members of Corporations and officers who
could not take the abrogated oaths. XVI. The King may allow to twelve
of the nonjurant clergy subsistence,)

(See Rogers, P.L. i. 71, 72, 77; Macaulay, H.E. i. 704 et seq., ii. 97 et seq.;
Lathbury, The Non-Jurors; Overton, The Non-Jurors; Parlt. Hist. v.;
Perry, H.C.E. iii. xxxv.)

XVI

THE TOLERATION ACT
1 Will. and Mar. Cap. 18, 1689.

An Act for exempting their Majesties Protestant Subjects, differing
Jrom the Church of England, from the Penalties of certain Laws.

Forasmuch as some ease to scrupulous consciences in the exercise
of religion may be an effectual means to unite their Majesties’
protestant subjects in interest and affection :

IL Be it enacted . . . That neither the statute made in the three
and twentieth year of the reign of the late Queen Elizabeth,
intituled An act to retain the Queen’s Majesty’s! subjects in their
due obedience ; nor the statute made in the twenty-ninth year of the

1 93 Eliz, o, 1 (Prothero, C.D. 74).
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ness and the failure of the Heirs of their respective Bodies to stand
to maintain and defend the said Princess Sophia and the Heirs of her
Body being Protestants according to the Limitation and Succession of
the Crown in this Act specified and contained to the utmost of their
Powers with their Lives and Estates against all Persons whatsoever
that shall attempt anything to the contrary.

I1. Provided always and it is hereby enacted That all and every
Person and Persons who shall or may take or inherit the said Crown
by virtue of the Limitation of this present Act and is are or shall be
reconciled to or shall hold Communion with the See or Church of
Rome or shall profess the Popish Religion or shall marry a Papist
shall be subject to such Incapacities as in such Case or Cases are by
the said recited Act provided enacted and established and that every
King and Queen of this Realm who shall come to and succeed in the
Imperial Crown by virtue of this Act shall have the Coronation
Qath administered to him her or them at their respective Coronations
acconding to the Act of Parliament! made in the First Year of the
Reign of His Majesty and the said late Queen Mary intituled An
Act for establishing the Coronation Qath and shall make subecribe
and repeat the Declaration in the Act first above recited mentioned
or referred to in the Manner and Form thereby prescribed.

III. And whereas it is requisite and necessary that some further
Provision be made for securing our Religion Laws and Liberties from
and after the Death of His Majesty and the Princess Ann of
Denmark and in Default of Issue of the Body of the said Princess
and of his Majesty respectively Be it enacted by the King’s most
excellent Majesty by and with the Advice and Consent of the Lords
Spiritual and Temporal and Commons in Parliament assembled and
by the Authority of the same

That whosoever shall hereafter come to the Possession of this
Crown shall join in Communicn with the Church of England as by
Law established.

That in case the Crown and Imperial Dignity of this Realm shall
hereafter come to any Person not being a Native of this Kingdom of
England this Nation be not obliged to engage in any War for the
Defence of any Dominions or Territories which do not belong to the
Crown of England without the consent of Parliament.

That no Person who shall hereafter come to the possession of the
Crown shall go out of the Dominicns of England Scotland and
Ireland without the consent of Parliament.?

1 W. and M, Sess. 1 c. 6, (see p 85).
? Repealed by 1 Geo. 1. Stat. 2, ¢, 51.
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XX1

THE ACT FOR THE UNION WITH
SCOTLAND

5 Anne, Cap. 11, 1706.

An Act for the Union of the Two Kingdoms of England and Scotland.

Most gracious Sovereign

Whereas Articles of Union were agreed on the Twenty-second Day
of July in the Fifth Year of Your Majesty’s Reign by the Com-
missioners nominated on Behalf of the Kingdom of England under
Your Majesty’s Great Seal of England bearing Date at Westminster
the Tenth Day of April then last past in pursuance of an Act
of Parliament made in England in the Third Year of Your Majesty’s
Reign and the Commissioners nominated on Behalf of the Kingdom
of Scotland under Your Majesty’s Great Seal of Scotland bearing
Date the Twenty-second Day of February in the Fourth Year of
Your Majesty’s Reign in pursuance of the Fourth Act of the Third
Session of the Present Parliament of Scotland to treat of and con-
cerning an Union of the said Kingdoms; And whereas an Act hath
possed in the Parliament of Scotland at Edinburgh the Sixteenth
Day of January in the Fifth Year of Your Majesty’s Reign wherein
'tis mentioned that the Estates of Parliament considering the said
Articles of Union of the Two Kingdoms had agreed to and approved
of the said Articles of Union with some Additions and Explanations
and that Your Majesty with Advice and Consent of the Estates of
Parliament for eatablishing the Protestant Religion and Presbyterian
Chureh (overnment within the Kingdom of Scotland had passed in
the samn Bession of Parlinment an Act intituled Act for securing of
tha Protestant Religion and Presbyterian Church Government which
hy tha Tenor thereof was appointed to be inserted in any Act ratify-
Ingg the Fraaty and axprossly declared to be a fundamental and essential
ottt of thin maid Troaty or Union in all Times coming, the Tenor
of whith Articlon am ratifiod and approved of with Additions and
Laplunmtionas by the sid Act of Parliament of Scotland follows.

Awiietn | Phat the T'wo Kingdoms of England and Scotland
whull wpp the JFirat. Iny of May which shall be in the Year one
thounsnd seven hupdrod and soven and for ever after be united into

b Citaed wn 0 winl 6 Apys, o, B, in eommon printed editions. Repealed in part
Ntat. baw Moy, Act, Inny7,
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rmay te ezacted; and e I ecacted by the Queer’: rmom excellent
Majesy, by ard with ke Advice azd Consens of tke Lords spiritual
and Tempoml and Commors, in this presez: Parliament assembled,
and bty ihe Aziboricy of tfe mama, Tha: all amd every the aid
Ariicies of Toisr as rasiSsd azd arproved Ty ks said Act of Parlia-
ment of Sectlazd, as aferesa’d, azi ferelin tef:re particularly men-
tioned ard izsersad; and also 2 sl Aces of Parliament of
Seniard for estatlishiry the Peotesiac: Relzitz, azd Presbyterian
Coirmia Governmezi within that Kingdom, iriitzi=d Aet for securing
the Preotesian: Relizion, and Prestyterian Chuxch Government, and
every Claase, Matter and Thirz in the said Ariicles and Act con-
tained, shall te, ard ke said Articizs azd Act are bereby for ever
ratifed, approved, acd corfirmed.

XL Ard it is bereby farther enacted by the Anthorizy aforesaid
That tke sail Act passed in this present Session of Parliament
intiszled an Ast for securing the Church of Encland as by Law
esta®ished ard all and every the Matters ard Thirngs therein con-
tained ar i also the mid Act of Parliarer: of Scotlard intituled Aet
for securicg the Pritesiart Relizion and Presbyterian Church Govern-
ment with the Estabiisnment in the said Act shall for ever be held
and adjzdzed to be and observed as furdamental and essential
Conditions of the said Union and shall in ali Tirzes coming be taken
to be and are hereby declared to be essential and fundamental Parts
of the z:aid Articlss and Union and the said Articies of Union so
as aforezaid ratified approved and confirmed by Act of Parliament
of Sectland and by this present Act and the said Act passed in this
present Session of Parliament intittled An Act for secaring the
Churea of England as by Law establisked and also the said Act
passed in the Parliament of Scotland intituled Act for securing the
Protestant and Presbyterian Church Government are hereby enacted
and ordained to be and continue in all Times coming the complete
ard entire Union of the Two Kingdoms of England and Scotland.

XIL And whereas since the passing the said Act in the Parliament
of Sentland for ratifying the said Articles of Union one other Act
intituled Act settling the manner of electing the Sixteen Peers and
Forty-five Memkbers to represent Scotland in the Parliament of Great
Britain Lath likewise passed in the said Parliament of Scotland at
Edinburgh the Fifth Day of February One thousand seven hundred
and zeven the Tenor whereof follows.

Our Sovereign Lady considering that by the Twenty-Second Article
of the Treaty of Union as the same is ratified by an Act passed in this
Seasion of Parliament upon the Sixteenth of January last it is provided
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in the five and twentieth year of the reign of late King Charles the
Second, . . . both which acts were made for the security of the
Church of England as by law established: Now for the better
securing the said Church, and quieting the minds of her Majesty’s
protestant subjects dissenting from the Church of England, and
rendering them secure in the exercise of their religious worship, as
also for the further strengtheningof the provision already made for
the security of the succession to the crown in the House of Han-
over . . . Be it enacted by the Queen’s most excellent majesty . . .
That if any Person or Persons . . . either Peers or Commoners who
have or shall have any office or offices Civil or Military or receive
any Pay, Salary, Fee or Wages by reason of any Patent or grant
from or under Her Majesty or any of Her Majesty’s Predecessors or
of Her Heirs or Successors . . . or if any Mayor, Alderman,
Recorder, Bailiff, Town Clerk, Common Council Man or other
Person bearing any office of Magistracy . . . who by the said recited
acts . . . are obliged to receive the Sacrament of the Lord’s Supper
according to the rites and usage of the Church of England . . .
shall at any time after their Admission into their respective offices
. . . knowingly or willingly resort to or be present at any Con-
venticle, Assembly or Meeting . . . for the exercise of Religion in
other Manner than according to the Liturgy and Practice of the
Church of England . . . shall forfeit Forty Pounds to be recovered
by Him or them that shall sue for the same . . . in any of her
Majesty’s Courts. . . .

II. And be it further enacted That every Personconvicted . . .
shall be disabled from thenceforth to hold such office . . . and shall
be adjudged incapable to bear any office or employment what-
soever. . .

III. Provided always and be it further enacted . . . That if any
Person . . . who shall have been convicted . . . shall after such
Conviction conform to the Church of England for the space of one
year without having been present at any Conventicle, Assembly or
Meeting . . . and receive the Sacrament of the Lord’s Supper
according to the Rites and Usage of the Church of England at least
Three Times in the year every such Person shall be capable of the
grant of any the offices or employments aforesaid.

(§ IV. Such conforming persons to make oath of Conformity and that
he has received the Sacrament. § V. limits Prosecution to three months,
§ VI exempts offices of Inheritance from being made void, but requires
a non-conforming Holder to appoint a Deputy.)
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county or place where he so qualified himself, which certificate such
clerk of the peace is hereby required to make; and shall also before
any justice of the peace of such county or place where he shall
so officiate, make and subscribe such declaration, and take such oaths
as are mentioned . . . if thereunto required.

X. And be it further enacted . . . That on or before the sixteenth
day of June next, all advocates, writers to the signet, notaries publie,
and other members of the college of Justice, within . . . Scotland,

. . are hereby obliged to take and subscribe the oath appointed by
the act! of the sixth year of her Majesty’s reign, intituled, an Act for
the better security of her Majesty's person and government, before
the lords of session of the aforesaid part of her Majesty’s kingdom ;
except such of the said persons who have already taken the same :
And if any of the persons aforesaid do . . . refuse to take and sub-
scribe the said oath, as aforesaid, such persons shall be ipso facto
adjudged . . . disabled in law to . . . exercise in any manner his
said employment or practice.

XI. And be it further enacted . . . That in all time coming
no person . . . shall be admitted to the employment of advocate,
writer to the signet, notary public, or any office belonging to the said
college of Justice, until he . . . have taken and subscribed the
aforesaid oath, in manner as is above directed.

(Wyon, H.G.B. i. 136 et seq.; ii. 335 ; Perry, H.C.E. 2; Rogers, P.L.i.177.)

XXIV

THE SCHISM ACT:
13 Anne, Cap. 7,2 1713.

An Act to prevent the growth of schism and for the further security
of the Churches of England and Ireland as by law established.

. . . *Be it enacted . . . That every person or persons who shall,
. . . keep any public or private school or seminary, or teach and
instruct any youth as tutor or schoolmaster, within that part of great
Britain called England, the dominion of Wales, or town of Berwick
upon Tweed, before such person or persons shall have subscribed

1 6 Anne, c. 14; 10 Anne, c. 32.

* Repealed by 5 Geo. L. c. 4.

% 12 Anne, 8t. 2, c. 7, in common printed editiona.

¢ The preamble simply recites 18 and 14 Cha. IL c. 4.
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litargy are usad, wherein there are o express direciions to pray for
Her Majesty and the roval farily, shall . . . thenceforth be in-
capable of keeping ary poblic cr private sckool or seminary, or
instructing any youik as tTior or sehacimasier.

IV. Ard be iz fortker ezacted . . . That if any person licenced,
as aforesaid, shall seach any otlar catechism than the catechism set
forth in the bock of common prayer, ke lirence of scch person shall
from thenceforth be vcid, azd szeh perscn shall bte Lable to the
penalties of this ac:.

V. And be forther eracted . . . That iz skall . . . be lawful, to
and for the biskop of the dxmm, cr otker rroper ondinary, to cite
any person or persens whatscever, keeping schocl or seminary, or
teaching withou: Lcerce, as aforesald, azd :» proceed sguinst, and
punish scch person or persozs by ecclesiastiaal censure, subject to
such appeals as in cases of ondimary juriailsZon; this act or any
other law to tke copsrary rotwitbstanding,

§§ VL and VIL proviie that noze sEall te pusisked twice for the same
oﬂ’ence.

VIIL Provid=d always, Trat this acs, . . . shall pot extend, . . .
to any tutor teaching or imstruedeg youth in any college or hall,
within either cf the universities of . . . Exzlard, ror to any tator
who shall be employed by any nobleman or actlcwoman, to teach his
or her own children, gmnd—cmldxen cr great-grazd-chiidren only, in
his or her family; proviled such tator, . . . do in every respect
qualify himself accondicg to this act, excep: czly in that of taking
a licence fram the biskop.

IX. Provided also, Tha: the penaliies in this act shall not extend
to any foreigner, or alien of the foreimn reformed churches, allowed,
. . . by tke Queer's Majesty, her keirs or successers, in England, for
mrrc...n.g cr teacting acy child or children of any such foreigner
or alien orly, as a tator or schoclmaster.

X. Pmovidel always,. . . That if any persen who shall have
Leen ccrvicted, as aforesaid, . . . -ha.x. afser such conviction, con-
form to the Church of England, for the space of one year, . . . and
receive the sacramen: of the Lord’s 8 ..::pper acconding to the rites and
usage of the Church of England at least three times in that year,
every such person or persons shall be azain capable of having and
using a licence to teach school, or to instruct youth as a tutor or
schooimaster, ber or they also performing all that is made requisite
thereunto Ly this act.
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OFences; and by suck Rimers his Msiestiy and his Administration

Esva hesr most mativirusly anl falsely tmadured, with an Intent to
waise Divisises and 10 aliszate tte Afwiiizs ~f ihe People from his
Msiesiv: Therefire for the preveniizg azd suprnessizy of such Riots
a=3 Tomuliy and for ke mrome speady azi sTecital punishing the
cFendemetherein: Be it ensotel .. Thatif &=y Persoas 10 the Number
of twelve or more, telng uzlawinlly, 257, acd tcmultuously
assemblal together o the Disturlazse of 2s Pultlc Peace, at any
Time afier the iast Day of July, iz ke Year 27 Ouzr Lord One
thoussn] seven hunlmal amd Zfieen, ari telzg reguired or com-
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IV.! And be it further enacted . . . That if any Persons unlaw-
fully, riotously and tumultuously assembled together, to the Disturb-
ance of the Public Peace, shall unlawfully, anl with Force demolish
or pull down, or begin to demclish or pull down any Church or
Chapel, or any Building for Religious Worship certifi=d and registered
according to the Statute? made in the First Year of the Reign of the
late King William and Queen Mary, . . . or any Dwelling-house,
Barn, Stable or other Out-house, that then every such demolishing,
or pulling down, or beginning to demolish or pull down, shall be
adjudged Felony without Benefit of Clergy, and the offenders therein
shall be adjudged Felons, and shall suffer Death as in case of Felony
without Benefit of Clergy.

V. Provided always, . . . That if any Person or Persons do, or
shall, with Force and Arms, willingly and knowingly oppose, obstruet,
or in any manner willfully and knowingly let, hinder, or hurt any
Person or Persons that shall begin to proclaim, or go to preclaim
according to the Proclamation hereby directed to be made, whereby
such Proclamation shall not be made, that then every such opposing,
obstructing, letting, hindering or hurting such Person or Persons, so
beginning or going to make such Proclamation, as aforesaid, shall be
adjudged Felony without Benefit of Clergy. and the offenders therein
shall be adjudged Felons, and shall suffer Death as in case of Felony,
without Benefit of Clergy; and that also every such Person or Per-
sons so being unlawfully, riotously and tumultuously assembled, to
the Number of Twelve, as aforesaid, or more, to whem Proclamation
should or ought to have been made if the same had not been hin-
dered, as aforesaid, shall likewise, in case they or any of them, to the
Number of Twelve or more, shall continue together, and not disperse
themselves within one Hour after such Let or Hindrance so made,
having Knowledge of such Let or Hindrance so made, shall be
adjudged Felons, and shall suffer Death as in case of Felony without
Benefit of Clergy.

(VI. provides how damages shall be made good if a church or other
building shall be destroyed.

VII. The act to be read at every quarter session, leet, and law-day.

VIIL-X. deals with the executive officials in Scotland, and extends it
to all places of religivus worship tolerated by law.)

(Diey, L.C. 284 and App. xii. ; Mahon, H.E. i. 193.)

! Repealed as to England, 7 and 8 Geo. IV. c. 24, § 1.
21 W, and M. Sess, 1, c. 18,
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XXVII

THE IRISH PARLIAMENT
6 Geo. I Cap. 5, 1719.!

An act for the better securing the dependency of the Kingdom of
Ireland upon the Crown of Great Britain.

Whereas the House of Lords of Ireland have of late, against law,
assumed to themeelves a power and jurisdiction to examine, correct
and amend the judgments and decrees of the courts of justice in the
kingdom of Ireland: Therefore for the better securing of the de-
pendency of Ireland upon the Crown of Great Britain, May it please
your most excellent Majesty that it may be declared, and be it de-
clared . . . That the same kingdom of Ireland hath been, is, and of
right ought to be subordinate unto and dependent upon the imperial
Crown of Great Britain, as being inseparably united and annexed
thereunto ; and that the King’s Majesty, by and with the advice and
consent of the Lords spiritual and temporal, and commons of Great
Britain in parliament assembled, had, hath, and of right ought to
have full power and authority to make laws and statutes of sufficient
force and validity to bind the kingdom and people of Ireland.

II. And be it further declared . . . That the House of Lords of
Ireland have not, nor of right ought to have any jurisdiction to
judge of, affirm or reverse any judgment, sentence or decree, given or
made in any court within the said kingdom, and that all proceedings
before the said House of Lords upon any such judgment, sentence,
or decree, are, and are hereby declared to be utterly null and void to

all intents and purposes whatsoever.

(Lecky, H.E. ii. 412 et seq.; Froude, Eng. in Ireland, i. 285 et seq.;
Hallam, C.H. iii. xviii.; Porritt, U.H.C. ii. 424-449.)

(For the convenience of the student, 10 Hen. VIL. c. 4 is annexed.)

1 Repealed 22 Geo. IIL. c. 53 (see p. 144).
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Secretaries of State, or of the Commissioners of the Salt, or of the
Commissioners of the Stamps, or of the Commissioners of Appeals, or
of the Commissioners of Wine Licences, or of the Commissioners
of Hackney Coaches, or of the Commissioners of Hawkers and
Pedlars, nor any persons having any office, civil or military, within
the lsland of Minorca, or in Gibraltar, other than officers having
commissions in any regiment there only, shall be capable of being
elected, or of sitting or voting as a member of the House of
Commons, in any parliament which shall be hereafter summoned
and holden.

IL And be it further enacted . . . That if any person hereby
disabled . . . shall nevertheless be returned as a member . . . such
election and return are hereby enacted and declared to be void to all
intents and purposes whatsoever: And if any person disabled and
declared incapable . . . shall, . .. presume to sit or vote as a member
of the House of Commons in any parliament to be hereafter sum-
moned, such person so sitting or voting, shall forfeit the sum of
twenty pounds for every day in which he shall sit or vote in the said
House of Commons, to such person or persons who shall sue for the
same in any of his Majesty’s Courts at Westminster; . . . and shall
from thenceforth be incapable of taking, holding, or enjoying any
office of honour or profit under his Majesty, his heirs or successors,

IIL. Provided always, . . . That nothing in this act shall extend
or be construed to extend, or relate to, or exclude the Treasurer
or Comptroller of the Navy, the Secretaries of the Treasury, the
Secretary to the Chancellor of the Exchequer, or Secretaries of the
Admiralty, the Under Secretary to any of his Majesty’s principal
Secretaries of State, or the deputy paymaster of the army, or to
exclude any person having or holding any office or employment for
life, or for so long as he shall behave himself well in his office,
anything herein contained to the contrary notwithstanding,

(Lecky, H.E. i. 447 ; Porritt, U.H.C. i. 204-222 ; Anson, L.C. i. v. 72-93.)
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some of his Majesty’s plantations in America for life; and in case
any person adjudged to be so transported shall return into, or be
found in Great Britain, then every such person shall suffer imprison-
ment for life.

XXTII. And be it further enacted . . . That if any parent or
guardian shall put a child or children under his care to any private
school that shall not be registered according to the directions of this
act, or whereof the principal master or teacher shall not have
registered the certificate of his having qualified himself as herein
directed, every such parent or guardian so offending, . . . shall, for
the first offence, be liable to suffer imprisonment by the space of
three months; and for the second or any subsequent offence, being
thereof lawfully convicted before the court of justiciary, or in any of
the circuit courts, shall suffer imprisonment for the space of two years
from the date of such conviction. . .

(§ XXIII. Chaplains and tutors in families to take the oath.)

XXIV. Provided always, That it shall be lawful for every chap-
lain, schoolmaster, governor, tutor, or teacher of youth, who is of
the communion of the Church of Scotland, instead of the Oath of
Abjuration appointed by law to be taken by persons in offices civil
or military, to take the oath directed to be taken by preachers and
expectants in divinity of the established Church of Scotland, by
an act passed in the fifth year of the reign of King George the
First, . . . and a certificate of his having taken that oath, shall, to
all intents and purposes, be as valid and effectual, as the certificate of
his having taken the Oath of Abjuration above mentioned, and he
shall be as much deemed to have qualified himself according to law,
as if he had taken the Abjuration appointed to be taken by persons
in civil offices. .

(§ XXYV. Penalties for persons keeping chaplains who have not quali-
fied.)

XXVI. And for the better preventing any private schools from
being held or maintained, or any chaplain in any family, or any
governor, tutor, or teacher of any children or youth, from being
employed or entertained contrary to the directions of this act, Be it
further enacted, That the sheriffs of shires, and stewarts of stewartries,
and magistrates of burghs of Scotland, shall be obliged . . . to make
diligent enquiry within their respective jurisdictions, concerning any
offences . . . and cause the same, being the first offence, to be
prosecuted before themselves ; and in case of a second or subsequent
























140 STATUTES AND DOCUMENTS

XXXIV

THE JUDGES AND THE DEMISE OF
THE CROWN

1 Geo. III. Cap. 23, 1760.

An Act for rendering more effectual the provisions in an Act made
in the twelfth and thirteenth years of the reign of his late majesty
King William the Third . . . (t.e. The Act of Settlement) . . .
relating to the commissions and salaries of judges.

(The preamble cites the Act of Settlement at length, and then resolves
“to enable your Majesty to effectuate the wise, just and generous purposes
of your royal heart.”)

Be it enacted . . . That the commissions of judges for the time
being, shall be, continue and remain, in full force, during their good
behaviour, notwithstanding the demise of his Majesty (whom God
long preserve) or of any of his heirs and successors; any law, usage
or practice, to the contrary thereof in any wise notwithstanding.

II. Provided always, and be it enacted by the authority aforesaid,
That it may be lawful for his Majesty, his heirs, and successors,
to remove any judge or judges upon the address of both houses
of parliament.

III. And be it enacted by the authority aforesaid, That such
salaries as are settled upon judges for the time being, or any of them,
by act of parliament, and also such salaries as have been or shall
be granted by his Majesty, his heirs and successors . . . shall . . .
be paid and payable . . . so long as the patents or commissions
. . . shall continue and remain in force.

IV. And be it further enacted by the authority aforesaid, That
such salaries of judges as are now or shall become payable out of the
annual rent or sums granted for the support of his Majesty’s house-
hold . . . shall . . . after the demise of his Majesty . . . be
charged upon, and paid and payable out of, such of the duties or
revenues granted for the uses of the civil government of his Majesty,

. until some further or other provision be made by parliament for
the expenses of the the civil government. . . .
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or which shall hereafter be granted or imposed, by authority of
parliament.

IIL Provided also, . . . That nothing in this act contained shall
extend, or be construed to extend, to any office now held, or usually

granted to be held, by letters patent for any estate of inheritance or
freehold.

IV. Provided always, . . . by the authority aforesaid, That noth-
ing herein contained shall extend to any person who shall resign his
office or employment on or before the said first day of August, one
thousand seven hundred and eighty-two.

V. Provided also, . . . That no person shall be liable to any for-
feiture or penalty by this act laid or imposed, unless prosecution be
commenced within twelve months after such penalty or forfeiture
shall be incurred.

(Burke's Works, ii. 175 et seq.; Adolphus, H.E. iii. 475 ¢ seq.; Anson,
L.C. i. 73-87; Porritt, U.H.C. i. 204-223.)

XXXVII

THE DECLARATORY ACT (IRELAND)
22 Geo. IIL Cap. 53, 1782.

An act to repeal an act, made in the sixth year of the reign of his
late Majesty King George the First, intituled, An act for the better
securing the dependency of the kingdom of Ireland upon the crown
of Great Britain.

‘Whereas an act was passed in the sixth year of the reign of his
late Majesty King George the First, intituled, An act! for the better
securing the dependency of the kingdom of Ireland upon the crown
of Great Britain, may it please your most excellent Majesty that it
may be enacted; and be it enacted . . . That from and after the
passing of this act, the above-mentioned act, and the several matters
and things therein contained, shall be, and is and are hereby repealed.

(Lecky, H.E. vi. 301 et seq. ; May, C.H.E. iii. 299 et seq.; Porritt, U.H.C.
ii. 424-448.)

1 See p. 120.
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Resolved, nem. con. That no commoners of England, committed
by order or warrant of the House of Commons for breach of privilege
or contempt of that house, ought, without order of that House, to be
by any writ of Habeas Corpus, or other authority whatsoever, made
to appear, and answer, and do and receive a determination in the
House of Peers, during the session of parliament, wherein such
person was so committed.

(Commons Journals, June 9, 1675.)
(The King prorogued Parliament from June 9 to October 13.)

““Whereas this House hath been informed of several Appeals
depending in the House of Lords, from Courts of Equity, to the
great violation of the Rights and Liberties of the Commons of
England ; it is this day Resolved and Declared, ‘That whosoever
shall solicit, plead, or prosecute any appeal against any commoner of
England, from any Court of Equity before the House of Lords, shall
be deemed and taken a betrayer of the Rights and Liberties of the
Commons of England ; and shall be proceeded against accordingly.’”

(Commons Journals, November 19, 1675.)

It is ordered by the Lords Spiritual and Temporal in parliament
assembled, That this House will hear the said cause (Shirley v. Fagg),
by counsel at the bar, on Monday the twenty-second instant, at ten
of the clock in the forenoon. . . . And upon debate of the Commons
Vote made yesterday, it was ordered, * That the Paper posted up in
several places, signed by William Goldsbro, Cler. Dom. Com. against
the Judicature of the House of Peers in Cases of Appeals from
Courts of Equity, is illegal, unparliamentary, and tending to the
dissolution of the government.”

(Lords Journals, Nov. 20, 1675.)
(On November 22 the King again prorogued Parliament, which did not
meet again until February, 1677.)
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It is the law gives jurisdiction to the House of Lords; and it is the
law limits the jurisdiction of the House of Commons.

That if the ecclesiastical court exceed their jurisdiction, a prohibi-
tion will lie; and even the king’s acts, if contrary to law, are void.

He insisted that the lord Banbury’s case was a great authority for
him.
He petitioned the House of Lords to sit, and also to have the
king’s leave. The lords determined he was not a lord ; yet when he
was brought up on an indictment by the name of Charles Knowles,
esq. he here pleaded and insisted that he was a peer; which plea
was allowed and he was not tried.

Though the Lord Chief Justice was so clear in his judgement, yet
the other three judges being of a contrary opinion, the majority
prevailed ; and the prisoners were remanded to Newgate.

v
May it please your majesty ;

In obedience to your majesty’s command, we have considered
of the Petition hereunto annexed ; and we are humbly of opinion
that a Writ of Error in this case ought to be granted of right, and
not of grace. But we give no opinion whether a Writ of Error does
lie in the case; because it is proper to be determined in parliament,
where the writ of error and record are returned and certified.

HoLr Powis
TrEVOR BLexcowE
‘Warp GoLp
NEeviLL TrACEY
PowEeLL Bury.

May it please your majesty ;

In obedience to your majesty’s command, we have considered
of the petition hereunto annexed; and we are humbly of opinion
that your majesty is not of right and justice obliged to grant a Writ
of Error in this case. Price SMITH.

The judges all attended the queen at the cabinet! on the 25th
February, and delivered these their several resolutions to her majesty,
in the presence of the prince and many of the principal members of
the Council.

(S.T. xiv. 862.)

1 Tho expression might be pressed as an instance of the presence of the

Sovereign at a meeting of the Cabinet, in which Anne was accustomed to sit,
but it is probably here used loosely for the Privy Council,
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an insolent, scandalous, and seditious Libel; and for having bee:
convicted in the Court of King’s Bench, of having printed anc
published a seditious Libel, and three obscene and impious Libels
and having, by the Judgment of the said Court, been sentenced &
undergo Twenty-two months Imprisonment, and being in Executior
under the said Judgment.”

And the Question being put, That those Words be there inserted

The House divided.

The Yeas went forth,

Sir Joseph Mawbey, }
Tellers for the Yeas{ Mr. Nicholson Calvert : 102.

Mr. Edward Bayntun, }
Tellers for the Noes { Mt. Burrell. 228.
So it passed in the Negative.

Then the main Question being put, That John Wilkes, Esquire
having been, in this Session of Parliament, expelled this House
was, and is, incapable of being elected a Member to serve in thi
present Parliament ;

The House divided.

The Yeas went forth.

Lord Strange, }

Mr. Onslow: 235.

Lord John Cavendish, } 89
Mr. Hotham. )

So it was resolved in the Affirmative.

A Motion being made, That the late Election of a Knight of the
Shire to serve in this present Parliament for the County of Middle
seX, is a void Election ;

A Member, in his Place, informed the House, that he was presen!
at the last Election of a Knight of the Shire to serve in this presen!
Parliament for the said County; that there was no other Candidat«
than the said Mr. Wilkes; that there was no Poll demanded for any
other Person, nor any kind of Opposition to the Election of the saic
Mr. Wilkes.

Resolved, That the late Election of a Knight of the Shire t
serve in this present Parliament for the County of Middlesex, is 1
void Election.

Ordered, That Mr. Speaker do issue his Warrant to the Clerk a
the Crown, to make out a new Writ for the Electing a Knight of thu
Shire to serve in this present Parliament for the County of Middle

Tellers for the Yeas {

Tellers for the Noes {
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and dispensing power by King James II. This being, indeed, in our
opinion, a suspending and dispensing power assumed and exercised
by the House of Commons, against the ancient and fundamental
liberties of the Kingdom.

TexrLE Rapxor Exzrer PoNsoNBY
SurroLk Axp HuxNTINGDON GROSVENOR CHATHANM
BERKSHIRE THANET TorrixecroN Hybx
AvupLEY ABEBGAVENNY TaxxrviLLE Moxsow
A YLESFORD LyrreLToN EFFINGHAM ALBEMARLE
CraveN BorLe ARCHER ScarBoroUGH
FrrewiLLiax  CoOvENTRY ForTescur

CAMDEN BUCKINGHANM- BoLtoN

TREVOR SHIRE WrycouBE

PorTLAND STAMPORD KiNe

RockixgHAM  MILTON MANCHESTER

RicEMOND BANGOR CHEDWORTH

BERKELEY NORTHUMBERLAND

(L.J. February 2, 1770 ; Rogers, P.L. ii. 101 et seq.)

m

The House was moved, That the entry in the Journal of the
House, of the 17th Day of February 1769, of the Resolution, * That
John Wilkes, Esquire, having been in this Session of Parliament
expelled this House, was and is incapable of being elected a Member
to serve in this present Parliament,” might be read.

And the same being read accordingly ; A Motion was made, and the
Question being put, That the said Resolution be expunged from the
Journals of this House, as being subversive of the Rights of the
whole Body of Electors of this Kingdom ;

The House divided.

The yeas went forth.

Tellers for the Yeas { fﬁ;hy‘:g:‘]emngs Clerke, } 115.
Mr. John St. John, }47
Sir William Augustus Cunynghame : :

So it was resolved in the affirmative.

And the same was expunged, by the Clerk, at the Table acoord-
ingly.

(CJ. xxxviii. 877.)

Tellers for the Noes {
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It was urged that, this not being a criminal matter, the Court -
bound by stat. 56 Geo. 3. c. 100. 8. 3 to inquire into the case
affidavit, but I think the provision cited is not applicable. On
motion for a habeas corpus, there must be an affidavit from the pa
applying, but the return, if it discloses a sufficient answer, puts
end to the case, and I think the production of a good warrant i
sufficient answer. Seeing that, we cannot go into the question
contempt on aflidavit, nor discuss the motives which may be alleg
indeed (as the courts have said in some of the cases) it would be
scemly to suspect that a body, acting under such sanctions as a Ho
of Parliament, would in making its warrant suppress facts which, if
cussed, might entitle the person committed to his liberty. If tl
ever did so act I am persuaded that on further consideration tl
would repudiate such a course of proceeding. What injustice mi
not have been committed by the ordinary courts in past times if s
a course had been recognised, as, for instance, if the Recorder
London in Bushell’s case, had in the warrant of commitment s
pressed the fact that the jurymen were imprisoned for returnin,
verdict of acyuittal. I am certain that such will never become
practice of any body of men amenable to public opinion.

In the present case, I am obliged to say that I find no autho
under which we are entitled to discharge these gentlemen from ti
imprisonment.

XXIX
THE QUEEN » NELSON AND BRAND
31 Vict., 1867.

[During the Jamaica riots, George William Gordon, a civilian, was t
by court-martial for high treason and complicity in the rebellion, ¢
tenced and put to death. The court-martial was ordered by Col. Nel:
and presided over by Licut. Brand ; the sentence was approved of
Col. Nelzon and Governor Eyre.  Subsequently Nelson and Brand w
indicted for murder mainly on two grounds : (1) that those who orde
and took part in the trial of Gordon had no jurisdiction ; (2) that if t
had jurisdiction it was corruptly cxercised. Lord Chief Justice Cockbt
in an claborate charge to the grand jury, reviewed the evidence :
stated his view of the law. The salient passages of this charge are 1
excerpted.  The jury found *“no true Bill,” but made a formal pres
ment strongly recommending that “martial law” should be clearly
fined by legislative enactment, with which recommendation the L
Shief Justice concurred, adding a “solemn and emphatic protest ® aga
*the exercise of martial law in the form in which it has lately been
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XXXI

PHILLIPS ». EYRE
34 Vict., 1870.

[This was an action brought against Eyre, Governor of Jamaica, for :
imprisonment and other injuries, committed during a rebellion in
island. The defendant pleaded that (1) the Colonial Legislature
passed an Act of Indemnity ; (2) that the acts complained of were
Jfide done to put an end to the rebellion, and so were included in
Indemnity. The case was tried before Cockburn, C.J., Lush and Hayes,
in the Queen’s Bench, January, 1869 (see L.R.Q.B.D. iv. 225-244), w
judgment was given for the defendant. The case was brought on ap
before the court of Court of Exchequer Chamber (Kelly, C.B. ; Mai
Channell, Pigott, and Charley, BB.; Willes and Brett, JJ.), and
judgment, delivered by Willes, J., affirmed the decision of the Cour
Queen’s Bench. See L.R.Q.B.D. vi. 1-31; Broom, C.L. 622 et scq.; Ci
Military Forces of the Crown, ii. xviii. ; Finlason, History of the Jam
Case (and other works by the same author on the same subject) ; D
L.C. 282 and app. xii.]

Willes, J. . . . It may be convenient to consider generally
condition of the governor of a colony and other subjects of
Majesty there in case of open rebellion. To a certain extent tl
duty is clear to do their best and utmost in suppressing the rebell
Even as to tumultuous assemblies and riots of a dangerous charac
though not approaching to actual Rebellion, Tindal, C.J., in his ch:
to the Bristol grand jury on the special commission upon the occa:
of the riots in 1832, there, in accordance with many authorities, st:
the law as to private citizens. . . .

(Passage from Tindal’s (C.J.) Charge to the Bristol grand jury here quo
See p. 374.)

This perillous duty, shared by the governor with all the Que
subjects, whether civil or military, is in a special degree incum!
upon him as being entrusted with the powers of government
preserving the lives and property of the people and the authorit)
the Crown ; and if such duty exist as to tumultuous assemblies «
dangerous character, the duty and responsibility in case of ¢
rebellion are heightened by the consideration that the existenc
the law itself is threatened by force of arms and a state of
against the Crown established for the time. To act under 1
circumstances within the precise limits of the law of ordinary p
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done, or, in the language of the law under consideration, to enaci
they shall be *made and declared lawful and confirmed.” Such i
cffect of the Act of Indemnity in question, which follows the exa
of similar legislation in the mother-country and in other domi
and colonies of the Crown. . . .

We have thus discussed the validity of the defence upon the
question argued by counsel, touching the effect of the Colonial
but we are not to be understood as thereby intimating any op
that the plea might not be sustained upon more general groun
shewing that the acts complained of were incident to the enforce
of martial law. It is, however, unnecessary to discuss this fu
question, because we are of opinion with the Court below tha
Colonial Act of Indemnity, even upon the assumption that the
complained of were originally actionable, furnishes an answer t
action.

The judgement of the Court of Queen’s Bench for the defer
was right, and is affirmed.

(LR.QB.D. vi. 1-31.)

XXXII
BRADLAUGH » GOSSETT
46 & 47 Vict., 1883-84.

[In May, 1883, Mr. Bradlaugh, duly elected burgess for Northam,
required the Speaker to call him to the table to take the oath,
Speaker did not do so.  On July 9 the House resolved to exc
Mr. Bradlaugh until he engaged not to disturb their proceedings. Ac
ingly, in an action brought against Gossett, the Sergeant-at-Ars
claimed (1) that the declaration of July 9 should be made void ; (i
order restraining the Sergeant-at-Arms from excluding him ; (3)
other relief as he was entitled to. The case on December 7, 1883,
argued on demurrer to the statement of claim before Lord Coler
C.J., and Justices Mathew and Stephen. Judgment was delivere
February 9, 1884, See Droom, C.L. 976 ; Anson, i. 1756 ; May, P.P,

Lord Coleridye, C.J. In this as in so many matters of prac
coneern difliculties are created by the laying down of principle
terms so wide and general, that, although logic may justify them,
sense and feeling of men imposes upon them in fact limitations w
are said not altogether untruly to e sometimes inconsistent with
principle they are supposed to admit. For example, it seems t
conceded that a resolution of the House of Commons only (and 1
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interfered with the internal affairs of either House of Parliament,
though the cases are no doubt numerous in which the Courts have
declared the limits of their powers outside of their respective Houses.
This is enough to justify the conclusion at which I arrive.

We ought not to try to make new laws, under the pretence of
declaring the existing law. But I must add that this is not a case in
which I at least feel tempted to do so. It seems to me that, if we
were to attempt to erect ourselves into a Court of Appeal from the
House of Commons, we should consult neither the public interest, nor
the interests of parliament and the constitution, nor our own dignity.
‘We should provoke a conflict between the House of Commons and
this Court, which in itself would be a great evil; and even upon the
most improbable supposition of their acquiescence in our adverse
decision ; an appeal would lie from that decision to the Court of
Appeal, and thence to the House of Lords, which would thus
become the judge in the last result of the powers and privileges of
the House of Commons.

For these reasons I am of opinion that there must be judgement for
the defendant.

(L.R. 12 Q.B.D. 273 ¢t seq.)
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